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C DEPARTMENT OF HEALTH & HUMAN SERVICES Public Health Service

Memorandum

0cT 10 1985 INDIAN HEALTH SERVICE

Date

From : Richard J. McCloskey,Jiﬁief,
Legislation and Regulations Branch, OPEL

Subject: Legal Opinion to be Added to the "Compendium of Legal Opinions
Concerning the Indian Health Service"

To : See Below

Attached is a legal opinion subject: Establishment of Hospital Gift shop by Employee's
Association

DATE OF OPINION: 3/4/85 (&) SOURCE: O0GC/RA/X

If you are in addressee Category A or B (see below), you should place the opinion
in your Compendium in chronological order. No future publication or distribution
of this opinion will be made. The opinion will be indexed under the following
subject{s) which you should note in your Compendium's "Subject Index" until such
time as a revised "Subject Index" is published and distributed:

Lease, Real Property

Occasionally, an opinion will require establistment of a new Subject which must be
added to the Subject Index. Any new Subjects required by this opinion follow:

Change ''lease' to Lease/Use permit

If you are in Category C, you are being sent this opinion because of some factor
specific to this opinion or your responsibility. You will not receive other
opinions as a matter of course. You may be able to utilize the Compendium held by
Category A and B addressees. The addressees represent the total distribution
being made of this opinion by the Legislation and Regulations Branch.

Attachment

Legal Opinion
COMPENDIUM ADDRESSEES .
Category A: :.' Holders of the full Compendium
Director Indian Health Service (1 Set)
Analyst Legislation and Regulations Branch (IHS Master Set)
Chief Legislation and Regulations Branch, IHS (1 Set)
Sr. Analyst tegislation and Regulations Branch, IHS (1 Set)
Director Aberdeen Area Office (1 Set) Attn: Area Director;

(Continued on Reverse)
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Category A:

Holders of the full Compendium (Cont'd)

Director,

Director,
Director,
Director,
Director,
Director,
Director,
Director,
Director,
Director,
Director,
0GC

PHS

DHHS
DHHS

DHHS

DHHS
DHHS

Alaska Area Office (4 Sets) Attn: Area Director; Office of Program
Formulation; General Services Branch; and Alaska Native Meflifal Center
Albuquerque Area Office (1 Set) ,
Bemidji Program Office (1 Set) Attn: Mr. Lefebvre

Billings Area Office (2 Set) Attn: Ms. Christensen

California Program Office (1 Set)

Navajo Area Office (2 Sets)

Oklahoma City Area Office (1 Set)

Phoenix Area Office (1 Set) Attn: Mr. Palone

Portland Area Office (1 Set)

Office of Research and Development (Tucson) (1 Set)

Nashville Program Office (1 Set)

Public Health Division (1 Set) Attn: Mr. McCloud

Indian Hospital, Rapid City, South Dakota (1 Set) Attn: Ms. Mildred Breen
Regional Attorney, Region V, Chicago (1 Set) Attn: " Indian Desk

Regional Attorney, Region VI, Dallas (1 Set) Attn: Indian Desk

Regional Attorney, Revion VII, Kansas City (1 Set) Attn: Indian Desk
Regional Attorney, Region VIII San Francisco (1 Set) A Attn: Indian Desk
Regional Attorney, Region X, Seattle (1 Set) Attn: Mr. McBride

Category B: Holders of the partial Compendium

Associate, Director, Office of Administration and Management (1 Set)
Associate Director, Office of Tribal Activities (1 Set)

Associate Director, Office of Planning, Evaluation and Legislation (1 Set)
Associate Director, Office of Program Operations (1 Set)

Director

Division of Community Development and Tribal Support (1 Set)

Personnel Operations Branch (1 Set) Attn: Mr Sharlow

Chief Contract Health Care Branch, IHS (1 Set)

Chief Contracts/Grants Management Branch, IHS (1 Set)
Chief Resources Management Branch, IHS (l Set)

Chief Envirommental Health Branch, IHS (1 Set)

CHS Office Aberdeen Area Office (1 Set) Attn: Mr. Baybars

CHS Office Alaska Area Office (1 Set) Attn: Mr. Moffatt

CHS Office Albuquerque Area Office (1 Set} Attn: Mr. Beckwith
CHS Office Bemidji Program Office (1 Set) ATEn: Ms. Anderson
CHS Office Billings Area Office (1 Set) Attn: Mr. Littlelight
CHS Office Navajo Area Office (1 Set) AtEn: Mr. Gillson

CHS Office Oklahoma City Area Office (T Set) Attn: Mr. Wahpepah
CHS Office Phoenix Area Office (1 Set) Attm: ~Ms. Kerrigan

CHS Office Portland Area Office (1 Set) Attn: Ms. Hansel

CHS Office California Program Office (1 Set) Attn: Mr. Jamison
CHS Office ORD, Tucson {1 Set) Attn: Mr. Howard

CHS Office Nashv1lle Program Office (1 Set) Attn: ODr.'Betts

Facilities Management Branch, IHS, Albuguerque (1 Set) A Attn: Mr., Shopteese
PHS Claims Division (1 Set) Attn. Mr. Simon

0GC, BAL Division (3 Sets) Attn: AGC; Mr. Tim White; and Ms. Sarah Hertz
OGC, PH Division (1 Set) Attn: Ms. Reusing

Director, Division of Indian Resource Liaison (1 Set)

Category C: Ad Hoc
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March 4, 1985

Asajatant Recional Attorney
Off1ece of Cens rol Counsel, Teqglon X

matablighmert of Hospital ¢ift Shep by frplovees’ Assoclation

ngaru atsutzni, .0,
ircetor, rlaska Tative tedicel Conter

QULETICH

Can the anchorage Pative Uealth Service i loyees' Ragsociatien
(o) operate a noen-rrofit aift ahon at Alaska Native
Medical Centor?

SUN IARY

ves, provided thit (1) the real propecty unit wanager

Acterninres such » corcossicn ia neaded and feasible, {2) the

concesgzion o licaticn ino not correting with hicher wriority

arrlicaticrs, and (2] the license is orantec without

corsideraticon and revecatlco at will.  The snticiyated

copcession decs not appear to e a vending facility subject tco
A Vendine Hrtand ot

the Pandorh- lienrorn

LISHSOIC
Ancticor 30l of Sitle H, Vnited States Code sutrhorizes the heads
of Lyocutive Ceractiopte to prescribe recguloations fcr the
custoady, ue AN o corvaticor of ite jrooperty.  UHS can, undefr
this ~Autior C Vimere rewvecorr ert vroverty for private
purpnser. v oa liecrnse, bowever, must e revocable at will,
FUBt NCt convey any intorest 1o Lbe nroeperty, iwust not
interfere with the Coverncent's wee of the property, and rust
not be adverse to the intorests o the United States.  LHO
Pacilities Dnailneering and Construction dManual (FPECH)
12-20-10A.
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I understand trat ANiIZ. 4 intewds Lo oporatae A goncession in the
nature of a hospital aift shor. Such 'a concession would
praﬁumébly irclucde, for exammle, cards, {lowvers, gifta, tocks
and maaazines to be purchased by visitors for patients. $Such a
concension actually furtbers the interests of the Government bty
ephancing. the rorale and wellare of patients. Further, it is
e pelicy te rrevide for concessicons which are both convenient
and tencficial for erplovecs and ratiocnts. TEQM 12-70-508.
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Page 2 - Ogamu Martsutani, #.D. e

You questioned whother the Fardolrh-Sheppard Vending Stand Act,
20 U.8.C. § 107 et seq., would apply in these circumstances.
Randolph-Sheppard applice only to vending facilities which is
defined as authomatic vendine machines, cafeteriaas, snack bars,
cart services, shelters, cournters and other eguipnent necessary
for the sale of newspapers, periodicals, confections, and
toracce products., 20 U.8.C. §§ 107e(7), 107a(a)(5). Although
the AMUSEA “Cconcession ray sell sorc of these products, a gift
shop woulr not be a vendina facility under Randolph-Sheppard.

Authority 1is vested in the real property unit manager to
detorminc whotbher a corceseion 1is neoeded and feagible. FECM

12=-7C=-¢er This is the orployen with contracting authority and
with Iqut level detmﬂatm resronsibility and accountability ‘
for the realty. FLC: 12-C0-30, Althouch I am not familiar

with your delegations of authority, T rrosure the real property
unit manager for AMIC vould e the Dyecutive Officer or Area
Director.

The need for a ceonceesionrn s Cetermined by the following
criteria: {1} whothey suflicient funds are avoilable to defray
ary costs to loe incurred by the Pepartrment: (2} whether space
is availalle and nect regquired for efficial purposces; (3)
whether it will be rossitle for the concession to operate in
conformarce with safety, health, and sanitation codes:; and (4)
theat the cowoditics and sorvices sold are linited to those
which are benceficizl for erployecs and paticonts and which
cannot casily hu cttainedl frow existing tacilities. FECM
12~70-5063,

Armcng coempetine arvlications for the operoatiorn of conceasions,
priority shall L« civen to: (1) activities conducted by PHS
{a) to estahlisl industries, plants, and shors for
rehahilitation awd therapy of narcotic addicts or other persons
with drug abuse and druu dependence prob:lerms, 42 U.S.C, § 258,
and {(b) to sell products under 25 U.S.C. § 47, the Buy Indian
ret: (2) vendina facility for the tlipd: (3) HHS FPmployee
Associations; and (4) rrivate individuals and organizations.
FECH 12-70-50C., Once the real property unit manager determines
that a concessicn is needed, ROPEC will want to review the
plans for compliance with becalth, fire and safety codes,
Becausre the concession will be part of ANMC, it may have to
mant stricter coders argplicable to hospitals., g

A licersc” to operate tle concession should e granted in the
corporate name, and the licenser should carry insurance
protecting it frem liakility incurred in the course of its

business, including protectiorn against revocation of the ‘
. ' {

license Ly (1.5,
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Page 2 - Osamu Matsutani, 1.D.

I understand a coal of ANLGLA is to eventually costalb:lish a day
care aenter for children of ermployees., You may be interested
to know that statutory authority exists for the department, by
contract or otherwise, to cstal’lish, equip and operate day care
centers for children who are nenbers of houscholds of
employecs. Mlthough no appropriated funds vy e used to equip
or operate the centers, BlS pay donate appropriate space and
may purchase the intitial equipment, vhich nust be reimbursed
over the expected life of the equipment, nct to excecd 10
years. 20 U.s8.C. § 2564,

Fllen A, ®Miyasatoc

ol of! Pichard Frost






